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Should a company stop performing on contracts that 
no longer make economic sense in a post-COVID-19 
world? 

The disruption caused by the COVID-19 pandemic is likely to have caused many existing 
business contracts to become economically unviable, absent renegotiation. Continued 
performance under such contracts can threaten a company’s financial well-being. Accordingly, 
boards of directors should consider the merits of discontinuing performance under such 
onerous contracts.

Fortunately, the law of contracts recognizes certain concepts, such as force majeure, to 
address unforeseen changes in business conditions. Included among those concepts is that of 
“efficient breach,” which applies when it is economically advantageous for a party to breach 
a contract because the benefits of the breach outweigh the damages the breaching party will 
owe. The breaching party is better off than it would be if it had continued performing, while 
the non-breaching party receives expectation damages that reflect the benefit of the bargain it 
expected from a fully performed contract.

The Delaware Supreme Court has observed that an “[e]fficient breach is a concept that 
recognizes that properly calculated expectation damages increase economic efficiency by 
giving the other party an incentive to break the contract if, but only if, he gains enough from 
the breach that he can compensate the injured party for his losses and still retain some of the 
benefits from the breach.” In another Delaware decision, a vice chancellor noted that “[e]ven 
with an iron-clad contractual obligation, there remains room for fiduciary discretion because of 
the doctrine of efficient breach.”

The decision to efficiently breach an onerous contract requires a rigorous analysis of the trade-
off between the cost to perform and the expectation damages that will have to be paid to the 
non-breaching party. With a long history of successfully providing expert testimony in contract 
disputes and with a best-in-class valuation practice, Houlihan Lokey can provide a board of 
directors (or a special litigation committee of the board) with the quantitative analytical support 
and the practical litigation perspective necessary to provide a preliminary basis for evaluating 
settlement options and for deciding whether an efficient breach of a burdensome contract is in 
the best interests of the company and its stockholders.

Regardless of whether our assistance is in a consultative capacity or as an expert witness 
before a trier of fact, supportably deriving expectation damages requires sound technical 
execution grounded in a blend of research and analytical skills coupled with a familiarity 
with, and understanding of, the relevant industry and capital market forces, conditions, and 
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behavior. In particular, analytical tools such as benchmarking, avoided cost frameworks, 
strategic assessments, probability assessments, and optionality may be used to develop an 
informed perspective as to what was reasonably knowable, foreseeable, and measurable at the 
time of breach (i.e., that which was “expected”) from that which is speculative. Application of 
these techniques enables us to assist our clients and their counsel in contingency and/or best-
case and worst-case planning.

For further information regarding efficient breach and Houlihan Lokey’s dispute resolution 
expertise, please visit HL.com or contact our team members listed below.

Contacts

John A. Taylor, ASA, CMC, MAE, 
MRICS Managing Director 
Head of Dispute Resolution Consulting 
JTaylor@HL.com 
310.788.5283

Richard De Rose
Managing Director
RDeRose@HL.com 
212.497.7867

Houlihan Lokey (NYSE:HLI) is a global investment bank with expertise in mergers and acquisitions, capital markets, financial 

restructuring, and valuation. The firm serves corporations, institutions, and governments worldwide with offices in the United States, 

Europe, the Middle East, and the Asia Pacific region. Independent advice and intellectual rigor are hallmarks of the firm’s commitment 

to client success across its advisory services. Houlihan Lokey is the No. 1 M&A advisor for the past five consecutive years in the U.S., 

the No. 1 global restructuring advisor for the past six consecutive years, and the No. 1 global M&A fairness opinion advisor over the 

past 20 years, all based on number of transactions and according to data provided by Refinitiv (formerly Thomson Reuters).
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